SOMMISSIONER (APPEALS), CENTRAL TAX,
iaEe - 7T'Floor, Central Excise Building,
PN Near Polytechnic,
clcehleihsh TR, Ambavadi, Ahmedabad-380015
TeiE-380015

Torthed : 079 - 26305136

BIsd Gl - F

fle No : V2(ST)0231/A-11/2016-17
@ e a9 €A ¢ Order-In-Appeal No..AHM-EXCUS-001-APP-093-17-18
Rt Date :25-09-2017 S B @I ARG Date of Issue WA Y

‘&_ﬁ_m,axrgaﬁ(m)mwﬁa

Passed by Shri Uma Shanker Commissioner (Appeals)
T Arising out of Order-in-Original No MP/06/ST -Dem/10-11 Dated 30.04.2010

Issued by Assistant Commr STC, Service Tax, Ahmedabad |

) arflerepal B M Ud Ul
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Ahmedabad A
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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" Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New M_ental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fitty Lakhs rupees, in the form of
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-! in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited fo the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. '
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount

specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F

of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the

ginance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
rores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
0] amount determined under Section 11D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay application
apd appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lle -gefgfe?the Tribunal on

payment of 10% of the duty demanded where duty or duty :',a‘nd/bgnalfy*ére.in dispute, or

penalty, where penalty alone is in dispute. CE
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ORDER-IN-PPEAL

M/s. Amee Travels, 35-B, Mangal Tirth Shopping Center, Opp. Dharnidhar Jain Temple, Paldi,
Ahmedabad (hereinafier referred to as ‘the appellants’) has filed the present appeal against Order-in-
Original No. MP/06/ST-Dem/10-11 dated 30.04.2010 (hereinafier referred to as ‘impugned order’)
passed by the Assistant Commissioner, Service Tax, Division-II, Ahmedabad (hereinafter referred to as

‘adjudicating authority’).

2. The facts of the case, in brief, are that the appellants were engaged in the business of providing
‘Rent-a-cab service’ and charged taxi fare value and service tax from the customers and were covered
under definition of Rent-a-cab service defined in Section 65(105) of the Finance Act, 1994, During the
course of CERA audit, it was noticed that the said applicant had declared less value of taxable service in
their ST-3 returns as compared to value shown in their Profit & Loss account and have short paid the
service tax thereon druing the years 2001-02, 2002-03 and 2003-04. Accordingly, a show cause notice
was issued to the said‘applicant demanding service tax totalling to Rs. 1,84,369/- with interest and
#~penalty was also proposed. The adjudicating authority, vide the impugnéd order, confirmed the demand
of Service Tax amounting to Rs. 1,84,369/- under Section 73 (1) of the Finance Act, 1994 alongwith

interest and imposed penalty of equal amount of demand under Section 78 of the Finance Act, 1994,

3. Being aggrieved with the impugned order, the appellants filed the present appeal along with a
reéluest letter for condonation of delay in filing the appeal before me. In the request for condonation of
delay, the appellants stated that the business operation of the firm (appellant’s firm) was carried out by
the wife of the Proprietor at the material time. Show cause notice wés issued to the appellants against
which the appellants had submitted written reply and the adjudicating authority adjudicated the show
cause notice vide the impugned order. At that time the appellants (probably the Proprietor) were not
aware of the said impugned order as the wife of the Proprietor was looking after the whole business
activity. The wife of the Proprietor was in knowledge of the fact but she expired. Afterwards, the
appellants were of the belief that the disputed issue of the Service Tax demand was resolved. However,
.Owhen the appellants, recently, received the recovery demand notice for the impugned order, they came to
know that the case was still alive. Thus, the appellants requested me to condone the delay. Regarding the
charges framed in the impugned order, the appellants stated that the appellants had given their vehicle
on hire to various clients and collecting charges on kilometer basis. They were not giving their vehicles
on rent. Therefore, the activities of the appellants were not covered under the Rent-a-cab operator
service and hence they are not liable for Service Tax. They also claimed that penalty under Sections 76

' and 78 of the Finance Act, 1994 cannot be simultaneously imposed. In view of the above argument, the

appellants requested to admit the appeal and set aside the impugned order.

4. Personal hearing in the case was granted on 07.09.2017 wherein Shri Vipul Khandhar, Chartered
Accountant, on behalf of the appellants appeared before me and reiterated the contents of appeal

memorandum.

5. I have carefully gone through the facts of the case on records, grounds of the Appeal

Memorandum, the Written Submission filed by the appellants and oral submission made at the time of g

personal hearing. To begin with, I find that there has been a delay of 6 years and,ﬁ_{nchth_s_ in filing the
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éﬁi;eal by the appellant. The reason for delay (more than six years) claimed by the appellants, is that the

wife of the appellant expired on 10.01.2013 (she was knowing the facts) and the appellants meanwhile

believed that the issue was resolved like any other case. However 1 find that The Commissioner

(Appeals) may allow a further period of 1 month, if sufficient cause for late filing of appeal is shown

and proved to him. Section 85 of the Finance Act, 2003 (during the material time) provided that:

«85. Appeals to the Commissioner of Central Excise (Appeals) — (1) Any person aggrieved by
any decision or order passed passed by an adjudicating authority subordinate 10 the Commissioner of
Central Excise may appeal (o the Commissioner of Central Excise (Appeals)

 (3) An appeal shall be presented within three months from the date of receipl of the decision or
order of the such adjudicating authority relating to service tax, interest or penalty under this Chapter
made before the date on which the Finance Bill 2012 receives the assent of the President: '

Provided that the Commissioner Central Excise (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid period of
three months, allow it to be presented within a further period of three months]”

From the above provisions of Section 85 of the Finance Act, 2003, it is very clear that the delay

of not more than three months can be condoned beyond the statutory limit of three months on sufficient

cause being shown. Now in the instant case, I find that the delay is even beyond the statutory limit of

period within which the appeal can be filed and therefore such delay which is beyond the condonable

period in filing the appeal, cannot be condoned. I find that the delay in this case is of more than six years

and in view of this, I reject the appeal on the ground of limitation.
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The appeals filed by the appellant stand disposed off in above terms. \m/)
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SUPERINTENDENT (APPEALS),
CENTRAL TAX, AHMEDABAD.
BY R.P.A.D.

To,

M/s. Amee Travels,

35-B, Mangal Tirth Shopping Center,
Opp. Dharnidhar Jain Temple, Paldi,
Ahmedabad- 380 007.

Copy To:-

1. The Chief Commissioner, CGST, Ahmedabad zone,Ahmedabad.
5. The Commissioner, CGST, Ahmedabad (South). C
3. The Asstt./Deputy Commissioner, CGST, Div-VII, Ahmedabad (South)y‘:‘v -
4., The Assistant Commissioner (systems), CGST, Ahmedabad (South). - L :
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